Analysis of C.D.L. v. M.M.L

The recent Appeals Court decision, C.D.L. v. M.M.L., decided on June 27, 2008, addressed two major issues in the area of alimony and child support.  The primary question considered was under what circumstances could the court impute income to the payor of alimony and/or child support?  What evidence must practitioners provide to enable the court to make sufficiently specific findings to support a judgment based on imputed income, together with the rationale for doing so?  The second issue addressed was to what extent, if any, should the court take into account the payee’s investment income when calculating the level of support to be paid?
Justice Berry affirmed the trial court’s judgment on these two topics.  The trial judge, Judge Randy J. Kaplan, had laid out clearly and fully her rationale for imputing income to the Husband, supported by detailed findings regarding all the necessary factors and further found that the Husband had the earning capacity to meet the Wife’s needs (and his own).  The trial judge had made specific findings setting forth the underlying rationale for attribution of income, and the financial analysis from which a range of attributed income was calculable.  The Appellate Court held that the trial court’s failure to set forth a sum certain for attributed income was not error.  Further the Appellate Court upheld the trial court’ decision that the Wife should not be forced unilaterally to spend her investment income or marital portion to meet her needs under the circumstances of this case.  The case was remanded to the trial judge on one issue only: whether certain child-related expenses were improperly or redundantly included in the Wife’s total expenses, which would require the alimony and child support orders to be adjusted.  

Facts:

The parties were married in June, 1973 and separated on December 26, 2000.  Prior to the birth of the parties’ three children, the Wife worked as a school teacher and the Husband completed law school.  The Husband graduated near the top of his law school class and gained clerkships with the United States Court of Appeals and the United States Supreme Court.  By 1983, the Husband had established an extremely lucrative private law practice, concentrating in the area of energy law.  In 1995 he was selected by his then law firm, a large Wall Street law firm in Washington, D.C. to be head of its energy department.  From 1990 to 1995, the Husband’s average earnings were approximately $700,000 per year.  Between 1996 and 2000 his earnings ranged from $500,771 to $658,241 and his highest billing rate was $540 per hour.

The parties enjoyed a lifestyle commensurate with the Husband’s professional success.  They lived in a very large house in Potomac, Maryland, and hired year-round domestic and yard maintenance help.  They were financially able to take annual vacations, join clubs, and dine out often.  As the children grew older, the parties purchased automobiles for each child and were able to pay fully for their children’s private school and college expenses.

Sometime in the mid to late 1990’s, the parties began to talk about “downsizing” their lifestyle in the future.  Given the long hours, frequent overseas travel, and stress of the Husband’s law practice (which the parties agreed were taking a toll on the Husband and creating tension in the family) a major component of the downsizing plan was that at some future point in time the Husband would leave his big law firm and take a less stressful position.  It was assumed by the parties that the Husband’s new position would result in less compensation than his large law firm practice.  However, the plan was that the Husband would earn sufficient income, which together with income derived from the Wife’s returning to teaching, would yield adequate revenues to support the family.

Of critical importance, Judge Kaplan found that there was no consensus between the Husband and Wife as to when the Husband would leave the law firm, what his intended employment would be, and the amount of money that the Husband would seek to earn in any new endeavor.  The Wife testified that it was her understanding that there would not be any career change by the Husband until the parties had mutually agreed upon a plan, and furthermore she expected the Husband’s earned income to drop to between $200,000 and $250,000.  The Husband testified that the parties’ downsizing plan called for them to decrease their living expenses to between $100,000 and $110,000 per year.  

In 1999 the parties began downsizing: they sold their large home in Potomac, Maryland and in June of 1999 purchased a home in South Dartmouth, Ma.  The Husband rented an apartment in Washington, D.C. and lived there during the week-days and commuted to South Dartmouth on the week-ends.  This arrangement did not abate the dissension and disagreements between the parties.  On December 26, 2000, the Husband left South Dartmouth and did not return.  Days later, on January 3, 2001, without any notice to or discussion with the Wife, the Husband tendered his partnership resignation to the law firm.  The trial judge found that the Husband’s action had been unilateral and not a result of any agreed upon plan of the parties.
Beginning in mid-January, 2001, the parties had no income and lived off their assets; neither party acknowledged that the marriage had ended.  In March, 2001, the Husband filed for divorce.  In late December 2001, the parties divided certain accounts that they used to pay for their living expenses; the Husband used at least a portion of his monies to purchase a home in the Washington, D.C. area.  Later, in 2001-2002, the Wife, having updated her skills by taking several courses in special education, returned to the classroom on a part-time basis.  She began full-time employment as a special education teacher in September, 2002, and at the time of trial in September, 2003, was earning $54,500 annually.
In contrast to the Wife, the Husband had not worked at all since the parties’ separation and his resignation days thereafter.  According to the trial judge’s findings, the Husband made only ‘minimal attempts’ to obtain employment and to the extent that he did, he applied (unsuccessfully) for legal jobs in areas in which he had no experience and which offered annual compensation ranging from $45,000 to $60,000.

In May, 2003 the parties entered into a comprehensive stipulation and partial agreement that resolved many of the issues, including the division of the parties’ real and personal property and the Husband’s law firm account.  The marital property was divided equally.  The stipulation and partial agreement of the parties were incorporated but not merged (except for child-related matters) in the judgment of divorce nisi.  The issues of alimony and child support were contested and the subject of trial.  The trial judge entered comprehensive findings and ordered that the Husband pay alimony to the Wife in the amount of $711.54 per week commencing January 1, 2002 and child support for the benefit of the youngest child in the amount of $87 per week until emancipation.  As the Husband had not paid alimony or child support, the judgment provided that the Husband pay a lump sum payment of $91,788.66 for the period between January 1, 2002 and June 25, 2004, the date the judgment issued.  The Husband appealed the support orders and the failure of the judge to include the Wife’s investment income in fixing the appropriate level of alimony.
Discussion:

As demonstrated by the specificity and detail of the ‘Facts’ set forth by the Appellate Court as well as the trial court, resolution of the issue of imputing income (and the amount thereof) is highly fact specific.  An argument involving imputed income requires extraordinary care by counsel in the presentation to the court of all the relevant and necessary evidence.  The Appeals Court emphasized the need for the trial court to make specific findings regarding the parties’ respective financial positions, annual expenses, lifestyle, earning capacities, educational background, employment history and the rationale for – or against – an attribution of income.
In the proper circumstances, a trial judge is not limited to the actual earnings of the parties, but may consider potential earning capacity.  There must be a determination that a party is voluntarily earning less than he or she is capable of earning through reasonable effort.  If a party has made a voluntary career change and as a result of doing so, he or she is earning less, attribution of income may be warranted in the context of child support and/or spousal support (alimony). 

In attributing income to a party, the court should take into consideration the party’s education, training, employment history and the lifestyle, as lived or as agreed to be lived in the future.  In light of these factors, the court fixes a specific amount that shall be deemed a party’s ‘imputed income’ and from that number, the analysis proceeds to fix the appropriate amount of child support and/or spousal support.  The failure to set forth a sum certain for attributed income does not yield error per se so as to require reversal if there is a range of income and that range is combined with detailed and specific findings supporting the circumstances of the parties and the rationale and resultant judgment.  As noted by the Appeals Court, “It is by far the better practice for the judge, in attributing income to a party for purposes of alimony or child support, to specify an amount, or define a reasonably finite range of income to be so attributed.  Such specification sets defined economic points for parties, serves as a marker should a party later seek to modify the alimony award, and provides benchmarks memorialized within the trial judge’s rationale and findings which will facilitate appellate review.”
In the instant case, the trial judge made specific findings with respect to all the factors listed above and explained her rationale.  The Husband had the ability to generate the income necessary to meet his own lifestyle needs and that of his Wife’s, which were reasonable.  After more than twenty years of no employment outside of the home, the Wife retrained and returned to teaching school (as a special needs teacher which she had not done previously).  The Husband had been unemployed for three years after his voluntary termination at the high-powered law firm in Washington, D.C. and had not sought work commensurate with his skills (he applied for public sector legal work for which he had no background and teaching school for which he had no training).  The Husband had liberally spent his share of the marital estate and with the purchase of his residence in D.C. had not reduced his lifestyle.  He had $100,000 or more of expenses per year – the same amount the Wife claimed she needed.  The trial court made findings regarding the availability of work for the Husband in the range of $150,000 to $200,000 and that an earned income of this range could reasonably be imputed to the Husband despite the fact that his actual history over the prior three years was zero earned income.  This range of income would be adequate to meet the equal expenses ($100,000) of each of the parties.
On the issue of whether or not to include investment income earned on the share of marital assets received by the Wife, the Appeals Court reiterated that many considerations shape the structure of an award of alimony.  The Husband’s argument that the Wife should use her investment income derived from her allotted portion of the marital estate to meet the shortfall generated by her lifestyle and expenses cannot be viewed in isolation.  An award of alimony may be appropriate even if the receiving spouse can generate income from the estate awarded her in the divorce because, as stated above, many considerations shape the structure of an award.  Where the Husband has the capacity to earn income sufficient to meet both parties’ needs without using his own investment income, the Wife should not be required unilaterally to satisfy her needs and living expenses from her allocated share.  Justice Berry wrote as follows, “The Court finds that the Wife should not have to rely on her assets received as her share of the divorce settlement to maintain her standard of living.”  In the particular facts of this case, the effect of forcing the Wife to spend down her share is particularly punitive as she was the party who had protected her ‘nest egg’ while the Husband had liberally lived off his share while unemployed, knowing full well that he could always elect to earn substantial monies in his chosen professional specialty.
Lessons to be learned from C.D.L. v. M.M.L.:

1. ‘Earning capacity’ of a parent or spouse, rather than actual income, may be considered in determining an award of alimony and/or child support.
2. This principle is promulgated in the Child Support Guidelines.
3. The Child Support Guidelines set forth the factors to be considered: a party earning substantially less than he or she could through reasonable effort.  In making this determination, the court shall take into consideration the education, training, and past employment history of the party.  The rationale for imputing income is the same in the context of alimony and child support.

4. ‘Attribution of income’ is proper where the circumstances are appropriate.

5. Appropriate circumstances are either, or both, of the following: when a finding has been made that a party is voluntarily earning less than he or she is capable of earning through reasonable effort; or, when a finding has been made that a career change has been voluntary. 
6. A determination of imputed income may also be warranted where a party is capable of working and is unemployed, working part-time or is working a job, trade, or profession other than that for which he/she has been trained.
7. The judgment must be supported by a well reasoned rationale and specific findings.

8. Each party’s trial counsel needs to call an expert with knowledge of the profession or vocation of the payor spouse.  The expert must render testimony regarding opportunities for employment and reasonable anticipated ranges of compensation.

9. Only where neither party has an earning capacity, should investment income derived from a party’s share of the marital assets be considered in awarding – or denying – alimony.

10. Investment income must be viewed in the totality of the equitable distribution and in light of each of the party’s ability to generate earned income.

11. If neither party has the ability to generate earned income, then it may be equitable to require both parties to live off their investment income and/or marital share.

12. The Court appeared to reaffirm the approach of Grubert v. Grubert, 20 Mass. App. Ct. 811 (1985) that after a long marriage, parties are entitled to maintain a similar lifestyle to each other and to the extent possible that of the former marriage.
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